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The Denial Is In The Mail

Understand Your Health Coverage

Health insurance is not cheap. We expect it to come through for usin the event of
injury or sickness. We expect that when our doctor files a claim with our health
insurance company, it will not be long before the check isin the mail.

Most people are not prepared to hear from the insurance company or the doctor that a
claim denial isin the mail. One thing is certain, however, our expectations about how
claimswill be handled are no longer important. Our response, however, can be
extremely important.

Aswith your health, prevention is the best step to protecting yourself from the
frustration of not knowing what to expect from your health insurance company. A
health insurance policy is a significant investment for most people and you should
fully understand the terms and limitations of that investment. The proliferation of
managed care has made the insurance contract exceedingly more complicated. Most
people wait until they need the coverage before trying to understand it. However,
such timing inevitably leads to frustration and misunderstanding because, when
medical treatment is needed, decisions often must be made quickly and the focusis
not on following carefully spelled out guidelines but on health. It isfar better to sit
down at the kitchen table on arainy day prior to seeking medical treatment and tackle
at least the following basic features of your coverage:

- What are the preauthorization and referral requirements for treatment?

- How are out-of-network claims handled?

- How are emergency claims paid?

- What limitations and exclusions are specifically listed under this section?

- How is preexisting condition defined and does it appear to apply to any
family member?

- What are the policy maximums and are they different for medical versus
mental health treatment?

- What are the time frames indicated for payment of claims and for filing of
appeals?

Once the basics are mastered, it is also agood ideato stay in frequent communication
with your insurer and medical provider’s billing staff as a scheduled treatment
approaches. In the days before an upcoming treatment, call both the provider and the
insurance carrier to make sure that any referrals or preauthorization are in order. If
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you have a managed care policy that requires participants to seek treatment from
preferred providers, thisis a good time to review your provider’s network status and
make sure you understand what your liability will be for the treatment.

One more step is becoming increasingly important to protecting the investment you
have made in an insurance contract — understanding the insurance laws which apply to
your insurance contract. While this can be the most daunting aspect of understanding
your rights as a consumer, it isthe most critical in terms of conducting a successful
appeal of your claim in the event of adenial. This book provides general information
about the legal framework which supports your rights to understand every component
or your coverage and to appeal denialsin such away that you are assured that claims
are handled fairly and denial appeals are given full consideration.

Understanding Insurance Law Protection

The insurance industry is one of the most regulated industriesin our nation. There are
volumes of federal and state laws which have been enacted primarily to protect you,
the consumer.

One of the most basic consumer protections these laws focus on isto protect the
consumer for ambiguous contract terms. These laws recognize the need for the
insurance contract to have limitations and guidelines, but many insurance laws require
that limitations and payment guidelines be (1) disclosed at the time the insurance
becomes effective and (2) be clearly worded so that no misunderstanding of the terms
and conditions will arise and (3) remain unchanged unless proper disclosure of
changes are made to you. Another important consumer protection featureis
mandatory insurance coverage statutes. The disclosure requirements and mandatory
coverage laws which might apply to your policy differ largely on how you obtained
your insurance. Generally, insurance is obtained through the following means:

Employer-Sponsored Coverage —

Employer-sponsored health coverage is a health insurance plan obtained through your
or another family member’s place of employment. Thistype of coverage is governed
by federal law, called the Employee Retirement Income Security Act (ERISA). Many
people are confused by the reference to Retirement in this acronym. However, the
federal laws established to govern any employer-sponsored benefit program, from
health coverage to retirement benefits, falls under this body of law.

The federal government began actively regulating insurance in response to the very
fact that insurance benefits were increasingly related to a person’s employment. One
of the challenges ERISA addressed was that |arge companies operating in several
states had to provide separate policies to comply with each state’ s insurance laws.
One of the more significant aspects of ERISA isthe federa act allowed employersto
be exempt from certain state laws which govern insurance contracts. This gave
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employers vast leeway to dictate the specific terms of the contracts. For many years,
ERISA plans operated under very loose claims and grievance processing
requirements. However, recent federal regulation effective January 1, 2003, was
enacted to provide additional protection to consumers regarding the processing of
claims for benefits and appeals of disputed claims.

Individually purchased coverage —

Insurance purchased by the consumer directly from the insurance company is
governed by state law. Many states have gone well beyond the federal guidelinesin
seeking to protect the consumer from unfair insurance processing and denials. The
majority of the states requires insurance companies to have an internal process for
reviewing disputes as well as an external process to have disputes reviewed by an
impartial review agent. A section in the back of the book provides state-by-state
information about filing an external grievance.

Understanding and Utilizing Disclosure Laws

One of the most frequent complaints of insurance policy holdersisthat they do not
feel their denials were clearly explained or well supported by facts. If thisisthe case,
the insurance consumer must be able to effectively cite their right to disclosure of the
claim file information in their requests for additional information and in their appeals.
Disclosure laws also fall under state and federal law. Asfollows are brief citations
that you may want to use when making arequest for information about your policy.
These cites can be used prior to treatment if you are seeking clarification of specific
aspects of your policy or during an appeal if you do not believe the insurance
company is properly disclosing contract or claim information. Citing legal
information in your request may prompt the insurance carrier to respond more fully to
your request.

Employer-Sponsored Coverage —

ERISA contains comprehensive disclosure requirements. The Act specifically
requires plan administrators — the people who run plans — to give plan participants
in writing the most important facts they need to know about their health benefit plans
including plan rules, financial information, and documents on the operation and
management of the plan. Some of these facts must be provided to participants
regularly and automatically by the plan administrator. Others are available upon
request, free-of-charge or for copying fees. The request should be made in writing.
One of the most important documents participants are entitled to receive
automatically when becoming a participant of an ERISA-covered retirement or health
benefit plan or a beneficiary receiving benefits under such aplan, isasummary of the
plan, called the summary plan description or SPD. The plan administrator islegally
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obligated to provide to participants, free of charge, the SPD. The summary plan
description is an important document that tells participants what the plan provides and
how it operates. It provides information on when an employee can begin to participate
in the plan, how service and benefits are calculated, when and in what form benefits
are paid, and how to file aclaim for benefits. If a plan is changed, participants must
be informed, either through arevised summary plan description, or in a separate
document, called a summary of material modifications, which a'so must be given to
participants free of charge.

Date

Attn: Director of ERISA Compliance
Insurance Policy Carrier
Insurance Policy Address

Re: Name: Policyhold or Patient Name
Policy: Insurance Policy Number
Treatment Dates. Admission Date - Discharge Date
Amount: Total Charges

Dear Director of ERISA Compliance,

This letter is submitted to request additional information regarding the ERISA policy referenced above. As
you are likely aware, beneficiaries have extensive rights under ERISA when requesting information about an
employee benefit plan. Full disclosure of plan provisionsto a beneficiary allows the beneficiary to better
understand and follow the requirements of the employee benefit plan. Please accept this formal request for the
following information which will assist me in abtaining full benefits under the ERISA plan:

(List any specific items you wish to obtain)
Failure to provide the requested information may affect your ability to assert pertinent policy rights and
defensesin a court of law. Further, failure to provide certain information requested by a participant or

beneficiary within 30 days after arequest can result in a civil penalty of up to $110 per day. Thisamount is
payable to the participant or beneficiary involved. We look forward to your prompt assistance with this matter.

Sincerely,
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Individually purchased coverage —

State disclosure laws typically govern individually purchased coverage. Most states
have laws which require that policy terms be clear and written so that the average
person can understand them. Some states have enacted more specific disclosure
guidelines.

Almost every state with afew exceptions has passed a ban on gag clauses that
prohibit a managed care organization from writing contract provisions that prohibit
medical providers from discussing treatment options with patients. However, some
states have gone above and beyond this standard and require certain insurers to
provide more direct information regarding coverage even prior to or upon appeal of a
denial. Asfollows are a sample of some disclosure laws which might be helpful in
your attempt to secure full information about your individually purchased insurance

policy:

California - Certain insurers must display information in uniform benefits and
coverage matrix that includes category descriptions with corresponding copayments
and limitations applicable to prescription drug coverage, durable medical equipment,
mental health, chemical dependency and home health.

Florida—HMOs must provide information concerning the following upon request:
the authorization and referral process, determinations of medical necessity,
prescription drug benefits, policies and procedures respecting confidentiality and the
decision making process regarding experimental treatments.

Geor gia— Managed Care Organizations must disclose limited utilization incentive
plans to enrollees and prospective enrollees upon request.

Minnesota — Certain insurers must provide a description of the general nature of the
reimbursement methodol ogies used to pay providers. Further, disclosure of written
descriptions of any compensation arrangement that is dependent on the amount of
health coverage or health care services provided to the enrollee or the number of
referralsto or utilization of specialists and any risk sharing incentive plan must be
made. Health plans which cover durable medical equipment must disclose to
enrollees, and prospective enrollees upon request, general descriptions of coverage
and criteria and procedures for any required prior authorizations and the address and
telephone number of a representative to contact for further information.

Missouri - HMOs must provide enrollees with specific notice that disputes involving
clinical decisions must be made by qualified clinical personnel and further appeal
rights, if any. Further, certain emergency services are not subject to prior approval.
Finally, specific notice must be given regarding procedures relating to experimental
drugs, devices or treatments, and upon written request, written clinical review criteria
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relating to conditions or diseases which the organization may consider in the UR
process.

New York — Certain insurers must provide written disclosure to each insured, and
prospective enrollees upon request, regarding the definition of medical necessity in
use, UR policies and procedures, grievance procedures, and descriptions of various
rights under state law. Additionally items which must be disclosed include
information relating to consumer complaints, procedures for protecting
confidentiality, a description of procedures for making decisions about experimental
status, and (if requested in writing), specific written clinical review criteriarelating to
aparticular condition or disease

North Carolina - Information that plans (HMO, PPO) must provide to plan
participants and bona fide prospective participants upon request includes, for denials,
written reasons and an explanation of the UR criteriarelied on, the plan's restrictive
formularies or prior approval requirements for obtaining prescription drugs, whether a
particular drug or therapeutic class of drugsis excluded from its formulary, and the
circumstances under which a nonformulary drug may be covered, and the plan’s
procedures for determining whether a specified procedure, test, or treatment is
experimental; insurers must make the reports filed with the commissioner available
on their premises and provided any insured access to them upon request.

N.C. Gen. Stat. § 58-3-191(a) — disclosure (to commissioner) re access/incentives —
plan’s annual report to the commissioner must include, among other things, (i) the
health plan’s method for arranging or providing health care services from OON
providers, both within and outside of its service area, when IN providers are not
available to provider covered services, and (ii) aggregate financial compensation data,
including the percentage of providers paid under capitation, discounted FFS or salary,
the services included in the capitation payment, and the range of compensation paid
by withhold or incentive payments.

Oregon - Insurers must furnish to enrollees (or policyholders for distribution to
enrollees) written general information including: disclosure of any risk-sharing
arrangements with providers; a summary of procedures for protecting the
confidentiality of medical records and other enrollee information; notice of
information that is available upon request of an enrollee or prospective enrollee,
including rules related to the insurer’ s drug formulary, and a description of risk-
sharing arrangement with providers consistent with HCFA requirements; upon
request of an enrollee, an insurer must provide awritten summary of information that
may be considered in UR of a particular condition or disease to the extent the insurer
maintains such criteria (but doesn’t require an insurer to “advise an enrollee how the
insurer would cover or treat that particular enrollee’ s disease or condition,” and
proprietary review criteria are subject to verbal disclosure only).

Pennsylvania - items for disclosure to each enrollee (and prospective enrollee upon
written request) include the following, easily understandable by the layperson:
summary of complaint and grievance procedures, including toll-free number and

11 -
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enrollee’ sright to designate a representative, notice that emergency services are not
subject to prior approval, description of proceduresto obtain OON referrals, standing
referrals, etc., and alist of information available upon written request (confidentiality
protection procedures, process for obtaining non-formulary drugs or drugs for off-
label uses, criteriafor determinations of experimental status, summary of
reimbursement methodol ogies).

Texas - the evidence of coverage isto contain, among other things, notice of the right
to go to a OON provider under certain circumstances or request a specialist as PCP.

Vermont - plans must disclose the following to each member upon enrollment and
annually thereafter (and to prospective members upon request): information about any
formulary, the financial inducements offered to any provider for the reduction or
limitation of services (does not require disclosure of individual contracts or specific
details of any financia arrangement), how members can obtain standing referrals or
specialists as PCPs, waiting time and travel standards, opportunities for member
participation, consumer information and services available from the state agency, and
alist of information available upon request.

Washington - upon the request of an enrollee or prospective enrollee, a carrier must
provide awritten description of any reimbursement or payment arrangements, and
information as to whether a plan provider isrestricted to prescribing drugs from a
plan formulary, what drugs are on the formulary, and the extent to which enrollees
will be reimbursed for non-formulary drugs, among other things.

West Virgina - all managed care plans (HMOs and prepaid plans) must give
subscribers notice of certain rights including: the ability to pursue grievance and
hearing procedures without reprisal, the right to privacy and confidentiality, the right
to be informed of plan policies and any charges; the ability to obtain evidence of
medical credentials of providers, the right to have coverage denials reviewed by
appropriate medical professionals.

Legal Highlight

Employers Can Be Liable For Stiff Penalties For Failure To
Update Employee Benefit Eligibility

An employee of Hanna Stedl terminated his employment with the company in
December 1996. It was the responsibility of Hanna Steel to update employee
eligibility datain the BCBC of AL computer system. However, Hanna Steel entered
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erroneous information in the system and indicated that the employee was still eligible
into 1997.

As aresult of the inaccurate information in BCBS of AL system, the employee was
unable to obtain coverage from his subsequent employer, who also utilized the
services of BCBS of AL. In 1997, afamily member contracted Hodgkin’ s disease and
received thousand of dollarsin medical care. BCBS denied the claims due to the
guestion of eligibility. The former employee sued Hanna Stedl for failing to notify
him of hisright to continue coverage under the Hanna Steel Health Plan.

The District Court of the Northern District of Alabama determined that Hanna Steel
did fail to notify the employee and his beneficiaries of their continuation rights. The
district court also awarded the family $93,075.00 in penalties due to Hanna Stedl’s
failure to abide by ERISA’s strict disclosure laws. The 11" Circuit Court of Appeals
upheld the portion of the penalty fee awarded to the beneficiary but reversed the
portion of the penalty fee related to the beneficiary’ s dependents’ claims.

L egal Cite: United State Court of Appealsfor the 11" Circuit, No. 01-1037
Docket No. 99-01748-CV-N-S
Appeal For US District Court for the Northern District of AL

The 11 sections of this publication each discuss a different denia type in two parts.
The first portion, “The Appeal,” discusses the how-to's of successfully appealing each
type of denial, including pre-treatment groundwork and the actual components of a
good appedl letter related to that topic. However, our recommendation on how to
successfully appeal claims can be summed up as follows:

Always place the burden on the payer to provethat itsdenial is
correct and can be supported with written documentation.

To successfully appeal denials, you must have a conviction that it is the payer's
burden of proof to establish that no more benefits are available. Just as insurers now
require medical providers to document each step in the patient-provider relationship,
so must claim payers document the claim file with all the necessary information to
support their decision. We will tell you what types of information to request and how
to pursue a payer that is resistant to providing documentation. However, make it your
first appeal writing rule to always require insurers and third party administratorsto
provide the proof to support any denial.

Take note of the suggestions which follow, “Involve Y our Provider,” in each section.
Health care providers are often proactively in regards to appealing denials and can be

13 -
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a source of assistance in resolving your denial. Often, both the provider and the
patient have appeal rights and, if both exercise those rights, the chance for recovery is
much greater. Appealing the denial is the most effective way possibleisin both your
and the provider’ sinterest. Working together is the most effective way to turn the
denial into apaid claim and to ensure that insurance carriersfairly review clams.

Insurance carriers require doctors and hospitals to keep extensive
medical records to prove that the medical treatment occurred. What
proof do you require insurance carriers to provide when they deny
your carefully documented claim?

The Denial Is In The Malil
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Usual & Customary Denials

How much is an appendectomy worth?

Insurance companies and medical providersincreasingly differ on how much any
given procedure should be reimbursed. One of the ways insurance companies protect
themselves is through contract limitations stating charges which are above the usual
and customary charge for that treatment are not reimbursable. If your provider does
not have an agreement to accept the insurer’ s fee schedule, then the policyholder is
typically liable for any balance denied due to U& C limitations. The difference may be
several thousand more dollars than you expected to pay for treatment.

The term usual and customary, also called usual, reasonable and customary, should be
defined in your policy. However, this definition often does not explain exactly how
the reimbursement rates are cal culated. Insurance companies often subscribe to an
independent service which periodically surveys providersin agiven areaor they
average submitted claims to determine a reasonable charge amount. The size of the
sample and the similarities of the facility or providers compared can greatly impact
the reimbursement rates. Therefore, it is often helpful to know exactly where the data
originated.

Most companies pay claims based upon a percentile of the usual and customary fee
schedule. For example, if your policy pays at the 80" percentile of usual and
customary, that means they pay based upon the fee charged by 80% of the providers
for that particular service within the geographical area. Although usual and customary
provisions are explained within the policy, policy holders often find it difficult to
determine before a scheduled treatment how much they may be liable for.

The Appeal

Laying the Groundwork

1. Prior to treatment, read the U& C limitation carefully in the policy and, if
necessary, contact your insurance carrier to find out if the U& C is applicable to
the care you plan to undergo. If so, ask the doctor what specific procedure codes
he plans to utilize in the billing and the charge amounts typically submitted for
those codes. Submit awritten request to the insurance carrier asking for a quote of
how much will be paid for these charges. Thiswill allow you to determine if
treatment should be sought in network or from aless expensive medical provider.
Although the insurance carrier may not provide the requested information, their

15 -
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failure to advise you prior to treatment of the anticipated reimbursement can be
decisive in any legal action which might ensue. Further, failure to provide the
information may be a violation of the disclosure laws discussed in the opening
chapter.

2. Ask the medical provider how U& C balances are handled. Y ou may want to
continue with the treatment if the balance can be billed over time.

3. Ask theinsurance carriers where they obtain their reimbursement data and how
often thisinformation is updated. Asindicated above, failure to provide the
information may be a violation of the disclosure laws discussed in the opening
chapter.

4. Ask theinsurance carrier if the treatment you have planned can be obtained in
network. If not, ask if the insurance carrier will pay the claim at a network level of
benefits because of its unavailability in your area. Ask your phyisican for
confirmation or an explanation as how similar in-network care compares with the
care provided by hisor her office.

Writing a Benefit Reduction Appeal

1. If aquote was requested prior to treatment but not provided, take the position that
proper disclosure. Cite ERISA or state disclosure laws, whichever is applicable. If
you are unable to obtain a copy of the applicable disclosure law, write aletter
which makes the argument that this information should have been provided in
fairness to you so that you could make a decision prior to treatment with
consideration of your financia liability.

2. Involve Your Provider: Ask your physician how their office determines billing
rates. Many medical offices purchase afee survey for their areathat reflects U& C
rates. If so, ask for a copy to include with your appeal that establishes that the
physician isbilling at afair rate for the area.

3. Demand Documentation: Every appeal letter should request payment of the claim.
Every appeal letter should also state that if the denial is upheld, certain
documentation should be presented to you to substantiate the denial. On an
incorrect payment, ask the carrier to supply a copy of the fee schedule or other
data used to determine the payment level. Many insurers balk at providing hard
copies of the data used to determine the payment levels. However, most state and
federal disclosure laws support your right to review the actual data used to
determine payment levels. Asfollows is a Department of Labor Advisory Opinion
interpreting whether ERISA requires plan administrators to provide evidence of
the basis for usual and customary charges. This letter states that ERISA does
require plan administrators to provide, upon written request, certain documents
that specifies procedures, formulas, methodologies, or schedules to be applied in
determining or calculating a participant’s or beneficiary’ s benefits. Thiswould be
agood enclosure to include with any appeal of usual and customary reductions
taken on a claim filed with an employee benefits plan.
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U.S. Department of Labor Advisory Opinion 96-14A

July 31, 1996

Frederick W. Dennerline I11, Esqg. 96-14A
Fillenwarth, Dennerline, Groth & Towe ERISA SEC
1213 N. Arlington Avenue, Suite 204 104(b) '

Indianapolis, Indiana 46219
Dear Mr. Dennerline:

Thisisin response to your request for an advisory opinion concerning the scope of section
104(b)(2) and 104(b)(4) of the Employee Retirement Income Security Income Act of 1974
(ERISA). Specifically, you have inquired whether the schedule of "usua and customary" fees,
which isused as a basis for determining the dollar amount that will be paid for health claims
made under a welfare benefit plan, must be made available for examination and/or furnished
by the plan administrator upon the request of a plan participant or beneficiary.

Y ou represent the Oil, Chemical and Atomic Workers Local Union No. 7-159, whose
members are employed by the Kokomo Gas & Fuel Company (the Company). The Company
maintains the Kokomo Gas & Fuel Company Health Plan (the Plan). The Plan isawelfare
benefit plan and, in many instances, provides for the reimbursement of the full cost of medical
care incurred by the employee-participants, based on a"usua and customary" fee.

The Plan document, however, does not include the schedule of "usual and customary” fees. In
response to questions concerning the basis for the "usual and customary” charge allowed for
certain procedures, participants and beneficiaries have been advised that the information from
which the determination of the "usual and customary" fee is derived is proprietary and not
disclosable to them. Y ou represent that several participantsin the Plan believe that, in order
for them to be fully cognizant of their benefit entitlement, they are entitled to disclosure of all
of the "usual and customary" recitations set forth in any document which the plan
administrator may use to calculate the payment of benefits.

Section 104(b)(2) of ERISA requires that the administrator shall make copies of the plan
description, the latest annual report, bargaining agreement, trust agreement, contract, or other
instruments under which the plan is established or operated available for examination by any
plan participant or beneficiary. Section 104(b)(4) requires the furnishing of such documentsto
participants and beneficiaries upon written request, although plan administrators may impose
areasonable charge to cover the cost of providing these documents.

17 -

The Denial Is In The Mail



DOL Advisory Continued...

The legidative history of ERISA suggests that plan participants and beneficiaries should have
access to documents that directly affect their benefit entitlements under an employee benefit
plan.2 Consistent with this Congressional intent, it is the view of the Department of Labor
that, for purposes of section 104(b)(2) and 104(b)(4), any document or instrument that
specifies procedures, formulas, methodol ogies, or schedules to be applied in determining or
calculating a participant's or beneficiary's benefit entitlement under an employee benefit plan
would constitute an instrument under which the plan is established or operated, regardless of
whether such information is contained in a document designated as the "plan document.”
Accordingly, studies, schedules or similar documents that contain information and data, such
as information and data relating to standard charges for specific medical or surgical
procedures, that, in turn, serve as the basis for determining or calculating a participant's or
beneficiary's benefit entitlements under an employee benefit plan would constitute
"Instruments under which the planis. . . operated.” Thus, it appears that the schedul e of
"usual and customary" fees described in your letter would be required to be disclosed to
participants and beneficiaries in accordance with section 104(b)(2) and 104(b)(4) of ERISA.

This letter constitutes an advisory opinion under ERISA Procedure 76-1. Accordingly, this
letter isissued subject to the provisions of that procedure, including section 10 thereof,
relating to the effect of advisory opinions.

Sincerely,

JOHN J. CANARY

Chief, Division of Reporting and Disclosure
Office of Regulations and Interpretations

1 Pursuant to 29 C.F.R. § 2520.104b-30, the charge assessed by the plan administrator to
cover the costs of furnishing documentsis reasonable if it isequal to the actual cost per page
for the least expensive means of acceptable reproduction, but in no event may such charge
exceed 25 cents per page. No other charge for furnishing documents, such as handling or
postage charges, is considered reasonable.

2See H.R. Rep. No. 533, 93d Cong. 1st Sess. 10-11 (1973), and S. Rep. No. 127, 93d Cong.,
1st Sess. 27-28 (1973).
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Sample Benefit Reduction Appeal Letter

Date

Attn: Director of Claims
Insurance Policy Carrier
Insurance Policy Address

Re: Claim Number:
Patient: Patient Name
Policy: Insurance Policy Number
Insured: Responsible Party Name
Treatment Dates: Admission Date - Discharge Date
Amount: Total Charges

Dear Director of Claims,

Please accept this appeal of the above referenced claim. According to the explanation of benefits,
benefits were significantly reduced due to your determination that the billed charges are more than the
usual and customary rate for certain procedures or items.

It is my understanding that usual and customary treatment charges are usually amounts your office
considers normally paid on claims for treatment of this nature and within the geographical region where
treatment was provided. Asyou are likely aware, many state and federal disclosure laws require
insurers and administrators to advise beneficiaries as to how the reimbursement rate is determined.
However, the payment rendered does not appear to be comparable to rates charged for this service
locally and no information has been given to support your position that the denial is correct.

Based on thisinformation, please accept this request that the reductions be reversed and an additional
payment be made. If your company does not release additional benefits, please submit the applicable
policy language which justifies the reduction as well as the data used to establish the reimbursement
rate for my review. Thiswill alow me to determine if the data was up-to-date and comprehensive
enough to support the denial.

Thank you for your prompt attention to this matter.

Sincerely,
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Preexisting Conditions

Preexisting condition limitation are included in most health insurance policies. Most
preexisting limitation have two components. Firtst, the exclusions may limit the
amount of time a carrier can exclude coverage for a condition that existed or was
treated prior to the effective date. Second, the provision may limit how far in the past
the insurance company can investigate the insured’s medical history for a preexisting
condition. Thisis often referred to as the look-back period.

One of the more significant differencesin the way preexisting is defined is whether
the preexisting definition refers to a condition which “existed” prior to the effective
date or whether preexisting is defined as a condition which was “treated or
diagnosed” prior to the effective date.

With many illnesses, establishing the date of the onset of the illness can be
problematic. The patient may have had symptoms of the illness but did not receive a
diagnosis until after the insurance became effective. Also, the patient may have
received treatment prior to the effective date for an unknown illness. These details
should be reviewed for any potential appeal based on medical facts. If your policy
defines preexisting as a condition which was treated prior to the effective date, be sure
and check your medical records carefully to determine the accuracy of this statement.
The letter which follows may be submitted to the carrier to obtain the exact medical
records they have obtained to support the denial.

The Appeal

Laying the Groundwork

1. Read the preexisting definition carefully to determine how thisterm is defined and
what the limitations are.

2. Certain State and HIPAA laws apply to how insurers define pre-existing. If you
anticipate undergoing treatment which might be scrutinized for preexisting,
contact your state department of insurance to discuss if there are any protections
which might apply to how preexisting is defined. Also, if you had coverage
previous to the current coverage, contact the insurance carrier to provide details
regarding your previous coverage. Some policies have a“No loss-no gain
requirement’ that means that if you recently switched coverage under which the
condition was covered, then the current policies must also cover the condition.
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Appeal Options

1. Request specific information about what proof the insurance company has secured
to support the denial. Ask for the name of the doctor and the date on which the
diagnosis was made which establishes the treatment as preexisting.

2. Determineif treatment was diagnosed prior to the effective date and if the
diagnosis prior to the effective date matches the one currently being treated. If the
treatment prior to the effective date was for an unknown condition, make sure to
appeal the denia on this basis. There are many court decisions in the patient’s
favor against acarrier’ s efforts to apply the preexisting exclusion when the patient
merely had symptoms prior to the effective date and not afirm diagnosis.

3. Demand documentation. Ask for written description of the records obtained by the
carrier to prove that the condition existed prior to the effective date.
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Sample Preexisting Condition Appeal Letter

Date

Attn: Director of Claims
Insurance Policy Carrier
Insurance Policy Address

Re: Claim Number
Patient:
Policy Number:
Insured:
Treatment Dates:
Amount:

Dear Director of Claims,

It appears that the above referenced claim was denied as a preexisting condition.

Therefore, please provide the following information to support the denial of benefits for this treatment.
Please furnish the specific medical recordsin your claim file which supports that this condition was
treated prior to the effective date and the specific date on which treatment occurred. Also, please
provide a copy of the pre-existing exclusion as it reads in the master policy or plan description.

Further, please provide any information from your files as to whether previous insurance coverage
would affect the application of the pre-existing limitation.

Thank you for your assistance.

Sincerely,

The explanation of benefits did not give adequate information to establish the accuracy of this decision.
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Medical Necessity

Medical necessity denials come in two types — pretreatment denials and post treatment
denials. Oneis apotential threat to your health and the other a threat to your financial
health. Medical necessity is perhaps the one type of denial where awell written, well
supported appeal can be most persuasive.

Medical necessity reviews are often the areas where the different goals of the medical
provider and the insurance company. Practicing medicine is about healing and easing
pain but it is aso about minimizing liability. Therefore, insurance companies see
some treatments and tests as merely undertaken to protect the medical provider from
litigation. Insuranceis still about profitability. Neither side is anxious to sacrifice its
goalsto the other. Many medical providers also see amedical necessity denial as very
damaging to the patient-provider relationship. Therefore, they are often crucia in
their role not only as medical provider but as medical advocate acting in the interest
of the patient.

The Appeal

Laying the Groundwork — Pretreatment Appeals

1. Review the timeframes which apply to making a decision and hold the insurance
carrier to the time frames. Y our policy may indicate the time frames which apply
to pretreatment requests. However, both ERISA and state law may have
applicable deadlines for the insurers to abide by. If your coverage is employer-
sponsored, information is available at the Department of Labor website,
http://www.dol.gov/dol/pwbal/, regarding ERISA regulations on pretreatment
appeals. If your coverage was obtained directly from the carrier, contact your state
department of insurance for potential regulations regarding pretreatment appeals.
More than half the states have time limits for pretreatment medical necessity
decision-making in health plans. Some states set different time limits for urgent
and non-urgent cases, while other states do not make any distinctions between
type of case. Limits for non-urgent cases range from 2 to 45 days; limits for urgent
cases range from 24 to 72 hours.

2. Review the medical necessity definition in the policy and the guidelines and
timeframes for appealing medical necessity decisions. Medical necessity is
defined by the carrier. Only 11 states have enacted a standard definition which
must be used in medical necessity decision. Those states are Connecticut, Hawaii,
lllinois, Maine, Minnesota, Montana, Nevada, New Mexico, North Carolina and
Vermont. If you are located in one of those states, contact your state’ s department
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of insurance for a copy of the definition so that you can make sure that your
insurance carrier does not employ a more restrictive definition.

3. Check to seeif your insurance carrier isamember of the Utilization Review
Accreditation Commission (URAC) at www.urac.org or by calling 212-216-9010.
URAC, aso known as the American Accreditation HealthCare Commission, isa
non-profit charitable organization founded in 1990 to establish standards for the
health care industry. Their utilization review accreditation processis designed to
ensure that managed care organizations have addressed the issue of quality in both
their structure and operations. According to their web site, regulatorsin almost
two-thirds of the states rely on URAC accreditation in some form and their
standard for utilization offers the highest level of protection for the consumer. If
your insurance carrier isamember of URAC, violations of their standards can be
reported and complaints can be filed directly with the accreditation group.

4. Involve Your Provider: If you are concerned that medical necessity may be raised
as an issue, ask your treatment provider if you can conference in when they call to
precertify the treatment. Thiswill allow you to understand the issues both sides —
provider and insurer are concerned with.

5. Demand Documentation — Request a written decision to pretreatment appeal
which includes a complete description of the medical opinions the reviewer
secured to support its denial. Also, demand a copy of the definition of medical
necessity asit appearsin the policy or employee benefit plan description. If you
proceed with treatment and decide to pursue litigation, a pre-treatment denial
outlining the carrier’ s position can be very helpful to an attorney who might be
reviewing your case.

Post-treatment Appeal Options

1. Involve Your Provider: When appealing treatment which has already occurred,
you assume the task of educating the insurance company’s medical staff regarding
the efficacy of the treatment aready undertaken. Many people who do not have a
medical background are justifiably hesitant to try to educate medical professiona
hired by the insurance carrier. However, you are the one suffering from a specific
medical condition and you should not hesitate to use your first hand knowledge
regarding your condition and the options for treatment. However, do not limit
yourself to just explaining the course of your illness and the need for the proposed
treatment. Arm yourself with specific medical information supporting the
treatment course in question. The most critical document to submit with your
appeal isaletter of medical necessity from your doctors. If possible, submit |etters
from both your treating doctor and your referring doctor.

2. Themore medical information you can submit to support the treatment, the better.
Medical reviewers, particularly if you have managed to get the medical director to
review the appeal, are looking not only for one doctor’ s opinion regarding the best
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treatment course but also will find peer-reviewed medical literature such as
articles which might appear in academic medical journals compelling. Y our
doctor is an excellent resource for obtaining peer-reviewed literature to support
the treatment. Support groups, patient advocacy groups and the specialty-specific
medical internet sites may aso be very helpful. See legal highlight below for one
law firms efforts to amass medical literature in support of of their lawsuit
regarding denied treatment.

. Take careto outlinein your appeal letter factors that may be overlooked in a brief

review of the medical information submitted by the provider, such aslessinvasive
measures aready taken and whether they were effective, drug interactions, home
environment and medical complications unique to you. Ask your physician if
medical guidelines, such as Milliman & Roberts Care Guidelines, can be
submitted to support the decisionsinvolved. Milliman & Roberts Care Guidelines
compile best practices drawn from medical literature, practice observation and
expert medical opinions and can be purchased for different treatment settings.

. Request areview by amedical professiona with the same training as the one who

will be providing treatment. Check for state licensing of the reviewer. Review for
compliance with legal and contractual utilization review requirements. Some laws
require an adverse determination to be made by amedical provider licensed in the
state. Why is thisimportant? The more medical personnel you can get to review
the appeal, the more your odds are of finding someone that will approve the
treatment.

If you believe certain medical records were ignored, argue that they have
insufficient medical recordsto prove the case. Often the failure of a previous
treatment courseis akey component in the treating physician’s decision to pursue
amore aggressive treatment. Make sure the reviewers are aware and have secured
the medical records for the previous treatment so they have a complete picture of
the history of your medical condition.

. Seek an independent review of the denial. A magjority of the states now have a

system for seeking an independent review of amedical necessity denia. A
summary of those laws appears in the back of this publication.

. Demand Documentation — Request a compl ete description of the medical opinions

the reviewer secured to support its position so that you may review the
information for applicability to the patient’ s unique medical condition. Also,
demand a copy of the definition of medical necessity as it appearsin the policy or
employee benefit plan description.
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Legal Highlight

Carriers Expect Results, but the Medical Necessity Definition
May Not Require Them

Cost containment has lead insurers to increasingly ask for not only atreatment plan
but a treatment plan with a good conclusion. However, providers who treat patients
with progressive illnesses often are unable to assure case management of a healthy
outcome.

In the early 1990’ s, a multiple sclerosis sufferer began a course of physical therapy
and home health care which would ultimately be denied by her insurance carrier,
Prudential. Prudential denied about $47,000 in claims under a genera exclusion of
unnecessary services or supplies. The company’s medical director who reviewed the
case stated that the claim denial was correct partly because “physical therapy does not
affect the course of MS.”

The medical team treating the patient argued that the physical therapy had hel ped
arrest the disease progression. The patient’ s attorney also successfully argued that
improvement was not a criterion under the plan document in question. The plan
document defined medical necessity as a service or supply which was (a) ordered by a
doctor; (b) recognized as safe and effective, isrequired for the diagnosis or treatment
of the particular sickness or injury and is employed appropriately in amanner and
setting consistent with generally accepted U.S. medical standards, and (c) is neither
educational nor experimental or investigational in nature.

“Part of the problem with the denial isthat if you looked at the plan document’s
definition of medical necessity, it did not have the requirement of significant
improvement. They just had an internal office memo referring to that. The court said
it does not govern,” said Glen Mullins, the Oklahoma City, OK, attorney who
represented the patient.

Mr. Mullins indicated that he compiled about 25 peer reviewed medical articles
regarding the medical necessity of physical therapy for multiple sclerosis patients. He
also stated that the treating physician’s deposition regarding the necessity of care was
instrumental in the case. However, Mr. Mullins said the case was unusual in that he
was able to get all the documentation he compiled admitted as evidence in the case.

Often, Mr. Mullins said, such lawsuits come down to an administrative law judge
reviewing only the records on file at the time the lawsuit is filed. That often includes
the medical records as obtained by the insurance carrier but often does not include a
description narrative where a more detailed justification for treatment is outlined.
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“It isimpossible to prevail in alawsuit if you don’t have the evidence on records
before the final decision. Sometimes you know what the doctor ordered X but not the
reason for X. Y ou need adetailed narrative,” he said.

In this situation, the need for care was well documented by the physician. Further
during the deposition, the doctors were able to expand on the medical issues and one
analogized the use of physical therapy in the M S setting to treating malignancies with
chemotherapy. He observed that many people suffering from certain incurable cancers
are routinely given chemotherapy, atreatment which in some instances, makes the
patient worse and often has no effect on the progress of the disease at all. No one, he
offered, would characterize chemotherapy as not medically necessary.

Although the medical necessity appeal may be ultimately unsuccessful, Mullins
encourages medical providersto consider the potential long-term benefits to filing an
appeal with adetailed letter of medical necessity. Even if the appeal is unsuccessful,
submitting an appeal will ensure that, if the case goesto trial, the court will have this
additional piece of medical information to consider. Mullins also recommends
attaching a curriculum vitae or resume to letters of medical necessity to establish the
provider’s authority on the subject.

Any information reviewed by the insurance carrier during the appeals process
typically becomes part of the claim records and will likely be reviewed by the court if
alawsuit ensues. After reviewing the medical literature and Prudential’s claim file,
the Oklahoma Supreme Court overturned the lower court ruling in favor of
Prudential.

“Our odyssey through this record makes clear Prudential never evaluated Ms.
McGraw’ sindividual case but rubber stamped the “nature of her condition and denied
each subsequent claim arising from her MS,” the court finding states.

Legal Cite: McGraw v. Prudential Insurance Company of America
U.S Court of Appeals for the 10" Circuit, No. CIV-95-1076-T
Fromthe U.S District Court for the Western District of Oklahoma
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ERISA Claims Involving Urgent Care

In January 2002, the Department of Labor enacted new regulations
for responding to claims for urgent care. ERISA group health plans
must initially decide urgent care claims within 72 hours after receipt
of the claim. Further, the treating physician is given the authority to
determine what is an “urgent” claim or not and plans must treat as
urgent those requests that are so indicated by the treating provider.

Notification of a decision on an ERISA group health claim can be
orally. However, a written or electronic notice of the decision must
follow the oral notice within three days of the oral notice. The group
health plan must also notify an urgent care provider if there is
insufficient information for a decision. Notice must be made not later
than 24 hours after receipt of the claim and must indicate the
specific information needed to review. Providers are allowed a
minimum of 48 hours to provide the requested information.

For more complete information about recent changes in ERISA
claims processing procedures go to http://www.dol.gov/dol/pwba/
and click on frequently asked questions.
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Sample Pretreatment Appeal Letter Requesting
Documentation to Support Denial

Date

Attn: Medical Director
Insurance Policy Carrier
Insurance Policy Address

Re: Patient: Patient Name
Policy: Insurance Policy Number
Insured: Responsible Party Name
Proposed Treatment:

Dear Medical Director,

It is our understanding that my request for preauthorization of the above referenced treatment was
denied pursuant to your decision that the care was not medically necessary. However, adegquate
information to establish the accuracy of this decision was not provided. Therefore, please provide the
following information to support the denial of preauthorization of this treatment.

Please furnish the name and credentials of the medical professional who reviewed the treatment
records. Thisinformation is necessary to determine if the medical professional maintains a medical
license for this state. Also, please provide an outline of the specific records reviewed and a description
of any records that would be necessary in order to approve the treatment.

Further, we would appreciate copies of any expert medical opinions which have been secured by your
company in regards to treatment of this nature and its efficacy so that my physician can more fully
review the applicability of that information to my unique medical condition.

Lastly, please indicate what alternative course of treatment your company suggests with your detailed,
specific medical reasoning which supports this recommendation. Y our immediate responseis
appreciated.

Sincerely,

Patient Accounts Manager

29 - The Denial Is In The Mail



Treatment Exclusion/Limitation

Treatment exclusions and limitations must be clearly outlined in the insurance policy
or employee benefit plan description. The exclusion or limitation must also be
unambiguous and many health benefits lawsuits involving plan exclusions and
limitations seek to prevail based on the ambiguity of the limiting language or the
insurer’s or plan administrator’ s failure to consistently apply the limitation.

The Appeal

Laying the Groundwork

1. Many state and ERISA laws appear to indicate that limitations and exclusions
must be disclosed prior to treatment, if requested by the beneficiary. Itis
especially important that an inquiry be made to the carrier regarding upcoming
treatment which may have an applicable exclusion or limitation. Specifically, ask
the insurance carrier to explain the exclusion or limitation in writing to allow you
to better understand the benefits available. A carrier’ s failure to properly disclose
the limitation or exclusion may affect its ability to enforce the clause if the benefit
denia ends up in court.

2. Ask the carrier if they provide any additional clarification regarding treatment
exclusion and limitations. For example, Aetna U.S. Healthcare publishes coverage
policy bulletins that may have more complete information than the policy
regarding specific procedures. Aetna U.S. Healthcare's Coverage Policy Bulletins
(CPBs) are available online at http://www.aetna.com/cpb/cpb_menu.html. CPBs
are written on selected clinical issues, especially addressing new technologies,
new treatment approaches, and procedures. Although, coverage decisions are
made on a case-by-case basis by Aetna U.S. Headlthcare, the CPB provide
examples of the types of procedures which are covered and, most importantly,
exceptions to coverage rules which might be beneficia to cite on appeal. For
example, CPB 0031 outlines certain exceptions to exclusions for cosmetic
surgery. Aetna U.S. Healthcare does not extend coverage for cosmetic surgery.
However, the CPB for cosmetic surgery notes that exceptions are made in the case
of repair of accidental injury or for the improvement of the functioning of a
malformed body part. Further, the CPB lists a number of specific procedures
which are always considered cosmetic and other procedures which will be
considered for coverage based on medical necessity criteria. Requesting
physicians are instructed to submit documentation, including photographs, |etters
documenting medical necessity and chart records for approval.
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Appeal Options

1.

If the denial is based on medical judgment, as with experimental treatment
exclusions, find out the medical credentials of the reviewer. Provide information
regarding the treating physician’s credentials and past success with the treatment
in question as well as peer-reviewed medical literature supporting the efficacy of
the treatment.

If the denial is based on the diagnosis, make sure that the diagnosis fits the
description of the exclusion. For example, some policies may strictly exclude or
limit mental nervous treatment. However, some diagnoses are of an organic nature
and may not fall under the mental nervous limitation. Some policies name the
specific diagnoses that fall under the mental/nervous definition. If mental nervous
is not defined by the policy or plan description, you may have an argument that
the clause is ambiguous and that the diagnosis you are treating is medical in
nature. Also, many mental/nervous treatments begin with a medical treatment
period, such as detoxification or emergency treatment of injuries sustained in a
psychotic episode, and should be covered under the medical benefits.

Demand Documentation. Request a copy of the policy or plan exclusion or
limitation and look for an ambiguity in the wording. Court cases consistently
require insurance policies and plan descriptionsto clearly and in plan language
explain any exclusions or limitations to coverage. The courts recognize that the
policy or plan language is written by the insurance company or employer and
terms are not negotiable. Therefore, any ambiguity or contradictory languageis
interpreted to the policyholder’ s benefit.

Legal Highlight

Medical Necessity Wording May Take Precedence Over Policy
Exclusions

In October, 1997, the patient in this case began suffering neck, back and headache
pain. Her primary care physician recommended bilateral breast reduction. Prior to
treatment, she requested a precertification. Precertification was denied based on the
fact that the procedure was not a covered benefit based on the following exclusion:
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Exclusions or Limitations: We will not pay for:...(q) cosmetic or reconstructive
surgery (or any treatment resulting therefrom) ... and (tt) breast augmentation or
reduction not associated with cancer of the breast.

However, the policy also stated medically necessary services are covered. A medically
necessary service or supply was defined as one which is ordered or authorized by the
Primary Care Physician, and which the Primary Care Physician, our medical staff or
our Medical Director and/or aqualified party or entity selected by us determinesis:
provided for the diagnosis or direct treatment of an injury or sickness; (b) appropriate
and consistent with the symptoms and findings or diagnosis and treatment of the
member’ sinjury or sickness; (c) provided in accord with generally accepted medical
practice on anational basis, and (d) the most appropriate supply or level of service
which can be provided on a cost-effective basis (including but not limited to, inpatient
VS. outpatient care, electric vs. manual wheelchair, surgical vs. medical or other types
of care). The fact that the member’ s physician prescribes services or supplies does not
automatically mean such services or supplies are medically necessary and covered by
the contract.

In reviewing the matter, the insurance carrier submitted information that one to two
cases per week were denied by their precertification department due to the exclusion
referenced in this denial. However, the insurance carrier also testified that three
requests for breast augmentation had been granted in situations which did not involve
cancerous patients. Therefore, the court found that the carrier went beyond asimple
cancer review before denying benefits and found that medical necessity was the most
likely consideration when such requests were reviewed.

The insurer was not able to establish how many of the past denials were “medically
necessary” and how many were ssmply for cosmetic surgery unrelated to cancer.
Because they were not able to demonstrate that the limitation was consistently applied
against patients who sought medically necessary treatment for non-cancerous
diagnoses, the court found in the favor of the patient and awarded medical benefits.

Legal Cite: Milone vs Exclusive Healthcare, Inc.
United States Court of Appeals for the 8" Circuit, No. 00-1445/1934
Appeal From US District Court for the District of NE
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Sample Treatment Exclusion/Limitation Appeal Letter

Date

Attn: Director of Claims
Insurance Policy Carrier
Insurance Policy Address

Re:  Claim Number:
Patient:
Policy Number:
Insured:
Treatment Dates.
Amount:

Dear Director of Claims,

The above referenced claim for health benefits was denied pursuant to a treatment exclusion
or limitation in the policy.

The explanation of benefits did not give adequate information to establish the accuracy of
thisdecision. Therefore, please provide the following information to support the denial of
benefits for the claim referenced above.

Please furnish a copy of the exclusion or limitation asit reads in the master policy. Also,
please provide a copy of any definitions related to the exclusion/limitation as specified in the
master policy or other internal claim processing guidelines. | would also appreciate a
description of any documentation gathered by your company to substantiate that my illness
or injury meets the policy definition and the credentials of the person who made this
decision.

Thank you for your prompt clarification of this denial.

Sincerely,
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Maximum Benefits Reached

Health insurance policies typically have limits on the benefits available. There are
many different types of policy maximums, including yearly maximums verses lifetime
maximums and dollar amounts versus number of days coverage.

The most frequent use of policy maximums s limitations on the benefits related to
mental health treatment. However, mental health limitations increasingly fall under
some type of state or federal legidlation which you should be familiar with if
appealing amental health denial. These laws are called parity laws. Parity laws often
require insurersto provide the same level of benefits for mental illnesses or
biologically-based illnesses as those available for other physical disorders. Some laws
specifically include drug and acohol treatment under parity requirements and others
excludeit. The laws also sometimes specify minimum coverage requirements which
might be applicable to not only your yearly and lifetime benefits but also to
copayments and deductibles. The National Alliance for the Mentaly Il has a
comprehensive state-by-state chart of mental parity laws. Go to
http://www.nami.org/policy/stateparitychart.html to review the details of your state's
requirements.

The Appeal

Laying the Groundwork

If possible, call prior to treatment and verify that benefits are available and have not
been exhausted by previous claims.

Appeal Options

1. Many states have passed mandatory coverage laws which require aminimal level
of benefits be provided for specific conditions. The most frequent exampleis
mental parity laws which require insurersto offer the same level of benefits for
mental illness asis available for physical illness. Know your mandatory coverage
laws so you can cite these laws in your appeals.

2. Demand documentation - Ask that the claim history be audited for accuracy and
that you be provided with the specific treatment providers to whom benefits were
paid. Thisinformation should also reference the dates and diagnoses related to the
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exhausted benefits. If the maximum benefits allow a prescribed number of dates
of treatment, you want to ensure that the carrier is not counting each different
provider rather than the number of days. Also, you want to confirm that treatment
was related to the diagnosis in question.

Sample Maximum Benefits Exhausted Appeal Letter

Date

Attn: Director of Claims
Insurance Policy Carrier
Insurance Policy Address

Re: Claim Number
Patient:
Policy Number:
Insured:
Treatment Dates:
Amount:

Dear Director of Claims,

It is our understanding that the above referenced claim was denied due to the fact that the
maximum benefits were reached for thisillness.

(Insert specifics of your confirmation of coverage) According to information provided prior to
treatment, your plan provides 30 days of treatment for inpatient treatment for this diagnosis. The
plan also allows 30 visits for outpatient services.

Treatment was scheduled based on this assurance of coverage. Therefore, we request immediate
payment.

If benefits are denied, please provide the names, dates and amounts paid to previous medical
providers for treatment of this and related illnesses so that we may confirm that plan benefits
have been exhausted.

Thank you for your prompt attention to this request.

Sincerely,
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Alternative/Complementary
Medicine

Alternative/complementary medicine involves alternative medicine interventions that
are supported by adequate evidence of safety and effectiveness in the peer reviewed
published medical literature that are now utilized and often reimbursed for certain
conditions. However reimbursement varies greatly from plan to plan.

The National Institute of Health's Office of Alternative Medicine classifies alternative
therapies into the following seven categories:

Diet and nutrition - use of specific foods, vitamins, and minerals to
prevent illness and to treat disease

Alternative systems of medical practice - use of medicine from another
culture (e.g., Ayurvedia, Chinese medicine)

Herbal medicine - use of plants as medicine

Mind-body interventions - use of the mind to enhance health (e.g.,
hypnosis, meditation, yoga)

Manual healing methods - use of the hands to promote healing (e.g.,
massage, chiropractic and osteopathic manipulation)

Pharmacol ogic and biologic treatments - use of various substances (e.g.,
drugs, serums) to treat specific medical problems

Bioelectromagnetic therapies - use of electrical currents or magnetic fields
to promote healing (e.g., bone repair, € ectroacupuncture)

Because the medical community is not in agreement on the efficacy of various
alternative medicine, insurers often seek to limit coverage. However, some insurers
will cover medically necessary and effective aternative medicine interventions for
properly selected patients. Some alternative medicine interventions that are typically
excluded from coverage or with limited coverage may be available to members
through their participating alternative provider network. However, selection may be
very limited. If your insurer is making alternative treatment available but not
conveniently available you may have grounds for appeal based on thisissue.

Most frequently, however, you will need to focus you appeal on the efficacy of the
alternative treatment. It is also important to establish the treatment providers licensing
or certification. State laws also vary in regards to requirements for reimbursement of
aternative providers.
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The Appeal

Laying the Groundwork

1. Always seek preapproval for any treatment from a complementary/aternative
provider. Be sure and note the requirements for ongoing treatment as they may be
handled differently from the initial assessment.

Appeal Options

1 If the services represent the most cost effective approach to the medical
service without sacrificing quality of care, be sure to mention thisin your appeal
letter. Contact your State Department of Insurance to determine if there are state laws
mandating coverage for the services you obtained. The most frequently mandated
alternative/complementary treatment is chiropractic benefits. About 12 states
currently mandate some level of chiropractic coverage. The American Chiropractic
Association has alist of those states at

www.amerchiro.org/insurance/policy/states mandate.shtml. This site also features a
very good letter to a self-insured employer making the case for the cost efficiency of
chiropractic care at

http://www.amerchiro.org/insurance/managed care/walmart.shtml.

2. Involve Your Provider — Ask the provider’ s assistance in getting your
treatment approved for payment. Y our provider isnot only likely familiar with
appealing these denials, he or she may also have information specific to your insurer
regarding getting the treatment approved for payment.

3. Demand documentation - Ask the carrier to clarify what exclusion or
limitation specifically applies to the denial of care. Consult your policy to seeif there
isany ambiguity in the coverage terms.
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Appealing Lack of
Precertification/Referral

Modern healthcare revolves around the managed care permission slip. However, the
effect of failing to follow your managed care requirements for precertification or
referral can be more serious than being stopped by the hall monitor without a pass.
The effect can be financially damaging and a source of undue stress.

This section addresses appeals related to failures to request precertification or referral.
Thisisdifferent from an adverse determination on a precertification or referral
request, which most often involves the application of medical necessity or policy
exclusions. However, if the medical treatment is a covered service but is not being
paid because you did not follow the technical requirements of the managed care
contract, the appeal revolves around your timely submission of medical information
to secure retroactive approval.

Prompt response to lack of precertification/referral denialsis critical. Many policies
allow for retroactive review of medical care but have strict guidelines may apply to
requesting retroactive review.

The Appeal

Laying the Groundwork

1. Contact the insurance carrier by phone as soon as possible to request specific
information about securing retroactive approval. Obtain copies of your medical
records to submit with the retroactive approval request. Call your provider and
schedule atime to pick up your medical records instead of relying on the mail. If
they indicate any delay in providing your records, indicate that the medical
records are needed immediately by your insurance carrier and any delay in
securing the records could damage your ability to obtain payment.

Appeal Options

1. Know your state’s managed care regulations regarding retroactive review of prior
authorization. Such laws protect you from certain types of retroactive denials.
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2.

Involve Your Provider. If the care involves emergency or urgent treatment, ask
your provider to provide a brief letter confirming this information.

Demand Documentation. Ask for awritten confirmation from the insurer that not
only was aretroactive review conducted but that the decision was made based on
only the information available at the time of treatment. Further, if the appeal
involves emergency care, ask if the carrier follows the prudent layperson standard.
Thistermisused in reference to a prudent layperson’ s knowledge of what
constitutes an emergency medical condition and is frequently defined as treatment
that a layperson, possessing average knowledge of health and medicine, could
reasonably expect the absence of would result in 1) placing the health of the
individual in serious jeopardy, 2) serious impairment to bodily functions or 3)
serious dysfunction of any bodily organ or part. Also request copies of the
exclusion/limitation applicable to the denial to review for applicability.
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Sample Request for Retroactive Review Letter

Date

Patient:

Insured:

following:

Sincerely,

1
2.
3.

4,

Attn: Director of Claims

Insurance Policy Carrier

Insurance Policy Address

Re: Claim Number

Policy Number:
Treatment Dates:
Provider Name(s):
Claim Amounts:

Dear Director of Claims,

This letter isto request retroactive approval for the medical treatment referenced above. Enclosed are
complete medical records to facilitate your review of this medical treatment.

Please be advised, prior authorization was not obtained due to:

(indicate circumstance surrounding the treatment. Be sure to specifically address the

Whether you felt treatment was required on an urgent or emergency basis
Whether you thought approval was obtained by another party

Whether arequest was made for prior authorization but appears to have been
made to the wrong party or through the wrong channels

If there was confusion of coordination of benefits and what policy might be
primarily responsible

We request your response within any applicable regulatory time constraints for retroactive review.
Further, please include with your response the reviewer’ s credentials, the specific decision with
supporting information from the policy and what additional records might be necessary for approval.

Please do not hesitate to call meif you have any questions or need additional information.
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Appealing For an Answer to Your
Appeal

What Do | Do When | Demand Denial Documentation and
Don’t Get It?

Y ou have alegitimate right to complete and compelling information to support any
denia of healthcare. We encourage you to pursue appeals in such away that, even if
the appeal isinitially unsuccessful., it results in a more complete explanation from the
insurance carrier.

After all, thisis about your financial stability.

As discussed in the beginning of the book, state and federal disclosure laws protect
your rights to know why a claim is denied. Many of the laws are very specific asto
the information which must be contained in adenial letter. Asfollowsis aletter citing
the ERISA law which supports the right to obtain denial information from an
employer-sponsored plan. If you believe your policy falls under state jurisdiction,
rather than federal law, we have also provided a summary of potentially applicable
state appeal/grievance response laws which might assist you in obtaining a complete
response to your appeal.
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Sample Request for Requesting ERISA Appeal
Response

Date

Attn: Director of ERISA Compliance
Insurance Policy Carrier
Insurance Policy Address

Re: Patient:
Policy:
Insured:
Treatment Dates:
Provider Name(s):
Claim Amounts:

Dear Director of ERISA Compliance,

Thisletter isto advise you that an appeal was filed on (date) regarding denial of the above referenced
treatment. However, no response was received from your company. It is our position that this failure to
promptly respond to the issues outlined in our appeal letter may be a violation of applicable consumer
disclosure laws. Therefore, we request immediate approval of the claim.

It is my understanding that this denial of benefitsis governed by ERISA. Under ERISA Section 503, 29
U.S.C. 1133, aplan which denies any claim for benefits must provide the beneficiary with awritten
explanation of the denial, framed in language that the beneficiary can understand.

Among the specific requirements, the notice of denial must state;

1. the specific reason for denial,

2. specific reference to pertinent plan provisions on which the denial is based,

3. provide a description of additional information necessary to perfect the claim, and
4., provide information on the review procedure.

Because your failure to promptly respond may affect your liability regarding this claim, we request
that benefits be immediately allowed. If benefits are not approved, we ask that an appeal response be
immediately mailed which meets the disclosure requirements. Please ensure that any decision to deny
care references the credentials of the reviewer who reached the decision so that we may verify that he
or she has sufficient training to reach the denial decision.

Sincerely,
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Alabama— HMO’s must respond to aformal appea within the time frames established by Ala.
Admin. Coder. 420-5-6-.08. Under this regulation, the insurer must provide three level of grievance
review and cannot take more than 45 days to provide a written response to the complaint.

Alaska- AS 21.07.020, "Required contract provisions for group managed care plans,” requires
certain managed care plans to respond to appeal s of adverse utilization review determinations within
3 - 18 days and to certain appeals within 72 hours after receiving the appeal.

Arizona— Insurance companies must respond to aformal appeal within 30 days to 60 days
depending on type of appeal.

Arkansas - A.S.A. § 23-99-410, "Grievance Procedures,” requires a health care insurer issuing or
delivering amanaged care plan to establish for those managed care plans a grievance procedure
which provides covered persons with a prompt and meaningful review on the issue of denial, in
whole or in part, of a health care treatment or service.

Cdlifornia - Certain health care plans must respond in writing to grievances within 30 days pursuant
to West's Ann. Cal. Ins. Code § 1368.01.

Colorado - Colorado Code of Regulations § 4-2-17 requires health plansto respond to certain
appeals within 20 to 45 business days of receipt of the appeal .

Florida—HMO”s must respond to aformal appeal within the time frames established by Fla. Stat.
Ann. 8 641.511. Under this law, the insurer must provide an internal grievance process which alows
grievance to be filed within one year after the date of the occurrence of the action that initiated the
grievance. Further, grievances concerning an adverse determinations must be resolved within 60
days after receipt of the grievance, or within a maximum of 90 days if the grievance involves the
collection of information outside the service area.

Georgia- Ga. Code Ann. 8 33-20A-5(3) requires managed care plans to arrange for an ongoing
guality assurance program for the health care service it provides which includes a grievance
procedure which provides the enrollee with a prompt and meaningful hearing on the issue of
denial, in whole or in part, of a hedlth care treatment or service or claim.

Idaho - I.C. § 41-3918, "Grievance Procedures’ requires every managed care organization to
establish a grievance system to resolve grievances initiated by members concerning health care
services. The system must provide reasonable procedures for the resolution of grievances, and shall
include an appeals process which affords the member the right to a prompt review by a grievance
panel before whom the member has the right either to appear or be heard, or both.

[llinois- SH.A. 215 ILCS 125/4-6, "Complaint handling procedure,” requires HMOsto provide
reasonabl e procedures for complaint handling.

Indiana - Indiana Code 27-13-10-7 requires HM O’ s to establish an internal grievance process that
provides an acknowledgement of the grievance in three days and a response within 20 days for most
situations.

Kansas - K.S.A. 40-3228 requires HM Os to establish an internal grievance process that provides a
response within 20 working days of filing for most situations.

Maine - Maine requires health plans to establish an internal appeal process that provides a response
within 72 hours if the covered person's ability to regain maximum function is at risk or within 20
working days of receipt of the appeal for less urgent situations. Further appeals must be evaluated by
appropriate clinical peers who were not involved in the initial determination. Please see Code Me. R.
Ch. 850, "Health Plan Accountability,” § 8G .

Maryland - Maryland requires health plans to establish an internal grievance process that provides a
response within 30 days of filing for most situations. Further, certain emergency-related appeal's must
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be responded to within 24 hours or 45 days when the services have already been provided.

Massachusetts - Massachusetts Health Insurance Consumer Protection Regulations, 105 CMR
128.305 requires certain carriers to response to appeal s of adverse determinations within 30 days.

Minnesota- M.S.A. 62Q.70, "Appeal of the complaint decision," requires insurersto provide an
internal appeal process meeting certain requirements, including giving the complainant written
notice of the appeal decision and all key findings within 30 days of the health plan company's recei pt
of the complainant's written notice of appeal. If acomplainant appeals by hearing, the health plan
company must give the complainant written notice of the appeal decision and al key findings within
45 days of the health plan company's receipt of the complainant's written notice of appeal.

Missouri - Mo. Ann. Stat. 8 376.1381 requires a health carrier that offers managed care plans to
describe its grievance procedure in member materials. Carrier must conduct investigations within 20
— 30 business days with notice within 15 business days of completion.

Montana - Montana requires health maintenance organizations to establish a complaint system that
provides an acknowledgement of a complaint within 10 days of receipt under R.C.M 33-31-303,
"Complaint System."

Nebraska - Nebraska requires managed care plans to establish an internal grievance process that
provides a response within 15 to 30 working days of filing for most situations. Further, the review
time frame must be "as expeditiously as the covered person's medical condition requires." Please see
R.R.S. 1996, § 44-7308.

Nevada - Review boards mustl complete reviews regarding a complaint or appeal and notify the
insured of its determination not later than 30 days after the complaint or appeal isfiled, unlessthe
insured and the review board have agreed to alonger period of time. If acomplaint involves an
imminent and serious threat to the health of the insured, the managed care organization shall inform
the insured immediately of hisright to an expedited review of his complaint. If an expedited review
isrequired, the review board shall notify the insured in writing of its determination within 72 hours
after the complaint isfiled. See. Nev. Rev. Stat. § 695G.210

New Jersey - N.J. Administrative Code, Title 8 r. 38-3.6 requires HM Os to respond to an appeal
within 30 days from receipt of the appeal.

New Mexico — Managed health care plans must provide two levels of internal complaint review and
cannot take more than 30 days to provide a written notice of the decision unlessthereisadelay in
obtaining requested documents. The complaint must be responded to within five days from receipt of
acomplaint for urgent care, out-of-network services or medically necessary care. Second level
reviews must be conducted by a committee with not more than half having any previous invol vement
in the care. See N.M. Admin. Code title 13.10.13.14.

New Y ork — Insurers must acknowledge a grievance within fifteen business days of receipt of the
grievance. All grievances shall be resolved in no more than: (1) forty-eight hours after the receipt of
all necessary information when a delay would significantly increase the risk to an insured's health;
(2) thirty days after the receipt of al necessary information in the case of requests for referrals or
determinations concerning whether a requested benefit is covered pursuant to the contract; and (3)
forty-five days after the receipt of al necessary information in all other instances. See New York Ins
Code § 4408..

Oregon - Or. Rev. Stat. Ann. 8§ 743.804(3) requires insurersto have a“timely and organized” system
that includes an appeal process with 2 levels of review, the second of which is by persons not
previoudy involved in the dispute, and written decisions in plain language justifying appeal
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determinations.

Pennsylvania- 40 P.S. § 991.2161 establishes that grievance reviews must be completed within 30 to
45 days of receipt of the grievance. Further, at least two levels of grievance review must be provided
and second level reviews must be conducted by alicensed physician or, where appropriate, alicensed
psychologist. Expedited time frames apply if the enrollee's life, health, or ability to regain maximum
function isin jeopardy.

Rhode Island — The Rhode Island Utilization Review Act statesin 23-17.12-9 that patients must be
notified in writing of appeal decisions no later than fifteen (15) or twenty-one (21) working days if
verbal noticeis given within fifteen (15) working days after receiving the required documentation on
the appeal. Expedited appeals process for emergency or life threatening situations ust be responded
to within two (2) business days of the date the appeal isfiled and all information necessary to
complete the appeal is received by the review agent.

South Dakota - S.D. Admin. R. 20:06:34 states that a grievance concerning any matter may be
submitted to a managed care plan or utilization review organization by or on behalf of a covered
person within three years of the act giving rise to the grievance. Standard reviews must be answered
in writing within thirty calendar days following the request for areview. If agrievance is based on an
adverse determination and the timeframe of a standard review would seriously jeopardize the life or
health of a covered person or would jeopardize the covered person's ability to regain maximum
function, a managed care plan or utilization review organization shall provide for expedited review.

Tennessee - T.C.A., 8 56-32-210, "Complaint system," mandates that grievances shall be reviewed
by the HMO grievance committee within ten (10) working days of receipt of the grievance and all
necessary information; provided this time may be extended by written notice to the covered person
that review cannot not be accomplished within ten (10) working days, such extension not to exceed
an additional ten (10) working days. The health maintenance organization shall provide to the
covered person the name, address and telephone number of a person designated to coordinate the
grievance review on behalf of the health maintenance organization upon receipt of the grievance.

Texas - Texas HMOs must acknowledge a complaint orally or in writing of a complaint no later than
the fifth business day after the date of the receipt of the complaint and 30 days to investigate and
resolve the complaint.

Utah - Utah Admin. Code R. 590-76 requires an HMO medical director or physician designee to
review all grievances of amedical nature and answer grievances in writing within 30 days of
submittal.

Vermont - Managed care plans must respond to grievances within the time frames established by V1.
Reg. R. 10.203(D). Under this regulation, managed care plans must provide a grievance procedure
which responds to grievances related to emergency or urgent care as expeditiously as the condition
requires but no more than three days after receipt of necessary information. Non urgent grievances
are to be responded to with 15 days for grievances related to medical care and 30 days for grievance
related to other issues. A second review must also be available with a response time of two days for
urgent cases and 30 days for other grievances.

Virginia- Va Admin. Code 14:5-210-70 requires grievances to be resolved within reasonable period
of time, not more than 180 days from date registered (subject to extension in the event of delay in
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obtaining documents or mutual agreement).

Washington - RCW 48.43.055, "Procedures for review and adjudication of complaints,” requires
health carriersto provide afair review for consideration of complaints. Health carriers must provide
reasonable means whereby any person aggrieved by actions of the health carrier may be heard in
person or by their authorized representative on their written request for review. If the health carrier
failsto grant or reject such request within thirty days after it is made, the complaining person may
proceed as if the complaint had been rejected. A complaint that has been rejected by the health
carrier may be submitted to nonbinding mediation. Mediation shall be conducted pursuant to
mediation rules similar to those of the American arbitration association, the center for public
resources, the judicial arbitration and mediation service, RCW 7.70.100, or any other rules of
mediation agreed to by the parties.
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Pursuing Legal Action

If your appeals to the insurance company ultimately fail, litigation istypically the only
option you have left. Of course, the decision to litigate is often not an easy one and we
simply cannot answer the crucial question you might have, “Will | prevail ?’

However, the information we have provided is meant to support this option should
you decide to consult an attorney. Filing atimely appeal which seeks review and
reguests supporting documents not only increases the likelihood of payment, it also
can assist your attorney if litigation is pursued.

Many insurance contracts specifically require that appeals be exhausted before
litigation isinitiated. Therefore, appealing denials and obtaining written responses to
those appeals may help to satisfy the requirements on your contract. Further,
exhausting administrative remediesis statutorily required before pursuing litigation
on an ERISA plans. Many policies and health benefits plans require two appeals to be
filed prior to legal action. If you file suit without filing the required appeals, the
insurance company and plan administrator will often ask the judge to dismiss the case
based on this failure to follow dispute resolution steps required in the agreement.
Judges strictly enforce such wording in order to keep such matters out of the already
clogged legal system.

Negotiating with an attor ney

Attorneys can be retained either at an hourly rate or on a contingency basis. A
contingent fee is a charge made by an attorney dependent upon the successful
outcome in the case and is often agreed to be a percentage of the client’ s recovery.
Law firms are often more willing to represent you on a contingency basisiif, after
reviewing the circumstances of the case, they believe the insurer has acted in bad faith
and penalties other than the medical expenses can be pursued.

If you retain alaw firm at an hourly rate, discuss with your attorney the possibility of
filing immediately for summary judgment rather than gathering deposition and
seeking ajury trial, both very time consuming factorsin litigation. Many attorneys are
hesitant to litigate in this manner because of the potential for legal malpractice.
However, if the wording of the insurance contract appears to be clear and thereisa
simple question of the legal interpretation of the contract terms, summary judgment
may be your most inexpensive means of getting the case into the courtroom. This may
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be especially beneficial if the insurance carrier has not responded to your appeals.
Such inactionislikely to be viewed in your favor by areviewing judge.

Small claims court — Small claims court is an option for resolving smaller claims.
Small claims courts are often less formal than other types of courts and more
conducive to self-representation. Further, you may still opt to ask an attorney to
review your case and provide ashort legal brief on the legal arguments which support
your case. A flat fee could be negotiated for this service and might better prepare you
for presenting the case in small claims court.

During your initial consultation with the attorney, be prepared to make your case
convincing. Have a copy of the insurance policy with pertinent clauses marked for
quick reference. Bring copies of your appeal |etters and the insurance carrier’s
responses. If the history is detailed and the carrier’ s lack of timely responseis an
issue, prepare atimeline that summarizes the dates requests were made to the carrier
and when responses were provided and in what form. Be sure to bring to the
attorney’ s attention any information the carrier neglected to provide or if any
erroneous information was provided that affected payment of your claim.
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Appendix A: State External
Review Programs

This appendix provides tables with information about the external appeal processes
available in each state. Where pertinent, information about the internal appeal
processis also provided. Follow the procedures for your state, which were current as
of June 2003. For more information, call the state agency or access the state web site
listed at the bottom of each page. If your state does not have an external review
program, check with your health plan about its internal appeal requirements or with
the Department of Labor about filing an appeal if your plan is a self-insured
employer-sponsored plan.
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Alabama

General Information:

As of August 31, 2002, Alabama did not have an external review program for denials of coverage for services
that health plans consider either experimental or not medically necessary. Alabama does provide administrative review
through the Department of Public Health.

How to Get More Information:

Contact your health plan.
Alabama Department of Public Health, 334-206-5300



Alaska

General Information:

The Alaska Patient Bill of Rights Law passed in April 2000 and became effective July 1, 2001. Unlike other states, the
Alaska Division of Insurance does not have a direct role in the external appeal process.

The External Appeal Process:

Whom to contact:

Your health plan

Who can appeal:

You or your health plan

What you can appeal: 1. Denials of coverage for services the health plan determines are not
medically necessary or are experimental or investigational, or
2. Denials of coverage when medical judgment is needed to determine
whether or not the service is a covered benefit under the plan, or
3. Denials of coverage based on failure to meet your health plan’s
internal appeal deadlines.
When you can appeal: You must make a “timely appeal” in writing.

‘What to send:

You are allowed to submit evidence related to the issues in dispute. The
law requires the External Appeal Agency to consider:

1. The standards and guidelines used to make the decision,

2. Pertinent personal health or medical information,

3. Your provider’s opinion,

4. The group health insurance plan.

The external appeal agency may also consider:

1. Reliable and valid studies,

2. Government conducted or financed professional conference results,

3. Government treatment and practice guidelines,

4. Government coverage and treatment policies,

5. Generally accepted principals of medical practice,

6. Expert opinions,

7. Peerreviews,

8.  Community standard of care,

9. Anomalous utilization patterns.
What you must pay: Charges incurred by you or your physician in support of the external

appeal.
What will happen: The External Appeal Agency will make a decision and supply the decision

in writing to you and your health plan as soon as po